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DEAN V PHUNG [2012] NSWCA 223 
 

1. The Wrongs Act 1958 (Vic)(“the Wrongs Act”) seeks to capture all 
negligence actions and bind them to a statutory framework as of 21 
May 2003, s. 4 of Act No 60/2003.  At that time Parliament introduced 
changes to the laws of negligence designed to improve efficiency in 
claims procedures, caps on carious types of damages and most 
importantly a threshold that prospective Plaintiff’s had to overcome in 
order to bring a claim for non-economic loss damages.  The framework 
that the Wrongs Act established was said not apply to claimants 
involved in transport or workplace accidents.  It was also not to apply 
to claimants who had suffered injury by reason of ”… of an intentional 
act that is done with intent to cause death or injury…”, s. 28LC(2). 
 

2. The phrasing of this section parallels that used in NSW, particularly s. 
3B of the Civil Liability Act 2002 (NSW)(“the CLA”). 

 
3. Most claims dealing with alleged medical malpractice are founded on 

the tort of negligence.  That is a cause of action which falls squarely 
within the ambit of the Wrongs Act 28LC(1).  All claimants who plead 
such a cause of action are thus required to prove that they have 
sustained an injury in excess of the “threshold level” in order to bring 
recover non- economic loss damages.1 

 
4. The case of Dean v Phung considered the application of s. 3B of the CLA 

in a case where the particular circumstances were said to found claims 
in both negligence and also assault.  The ultimate findings of the Court 

																																																								
1	“threshold	level”	is	defined	in	section	28LB.		It	means	establishing	“more	than”	
a	5%	whole	person	physical	impairment	or	more	than	a	10%	psychiatric	
primary	impairment,	s.	28LF	



of Appeal in NSW were significant in that by reason of the dentist’s 
action falling within s. 3B of the CLA the Plaintiff had access at 
common law to exemplary damages. He would not have had such 
access if he could only found his claim on a cause of action in 
negligence as the CLA precluded exemplary damages. 

 
5. FACTS:  Dean was a worker.  He sustained injury to his teeth when he 

chipping trees.  He suffered a graze to his chin and some chipping to 
the front teeth.  He came under the care of a dental surgeon, Dr. 
Phung.  In just over a year Dr. Phung carried out root canal treatment 
on all Dean’s teeth and fitted crowns on all his teeth.  In all there were 
53 consultations at a cost of $73, 640. 

 
6. In the trial division Dean pleaded that he had sustained injury by 

reason of the negligence of Phung.  He called 3 experts all of whom 
opined the treatment given him was well outside that of accepted 
medical practice.  Phung called no one.  He gave no evidence himself.  
In addition Dean pleaded a cause of action in assault and battery.  
Dean pleaded that the advice given to him by Phung that the 
procedures were necessary for a therapeutic purpose was fraudulent 
and as such any consent given by Dean for the procedures was 
vitiated.  At first instance the trial judge found for Dean in negligence, 
however he found that there could be no assault because there was no 
dishonest or fraudulent behaviour of Phung which induced the 
consent.  As the assault cause of action could not be made out Dean 
could not escape the CLA and had no access to exemplary damages. 

 
7. The NSWCA found otherwise.  It accepted the criminal law test that 

any consent was nullified if it was induced by deception.2 Here the fact 
that there was deception was underscored by the fact that the 
procedures performed by Phung were so far from the reasonable 
standard.  All three medical experts called by Phung were appalled at 
the treatment embarked upon by Phung.3 

																																																								
2	Dean	v	Phung	at	[54-55]	citing	Papadimitropoulos	v	The	Queen	[1957]	HCA	74.	
3	Ibid	[17-23].	



 
8. VARIPATIS v ALMARIO [2013] NSWCA 76 

 
MR JACKSON: Your Honours, may I commence by saying, in a 
sense, what the case is not about and what it is about in very short 
terms. The Court of Appeal appears to have treated the case as one 
where, in effect, a fat man was suing his doctor for not assisting him to 
lose weight. Your Honours will see that at page 112 of the application 
book, paragraphs 90 and 91. That was not its nature. Rather, it was a 
case of a person who had a deteriorating liver, now terminal, in effect, 
who was denied the opportunity of proper treatment through referral 
to a liver specialist. He was not referred to a hepatologist and the 
evidence indicated that had he been, his outcome through weight loss 
via surgery would have been improved.4 

 
9. The Plaintiff in this claim alleged the following: 

 
Obesity – inflamed liver – cirrhosis - terminal liver cancer. 

 
10. The Plaintiff had a number of medical issues, diabetes, morbid obesity, 

heart issues, back problems.  He consulted Dr Varipatis a general 
practitioner in August 1987.  Dr. Varipatis treated him for his 
numerous medical conditions.  During the course of that treatment Dr. 
Varipatis referred the Plaintiff to the obesity clinic at the Royal Prince 
Alfred.  The Plaintiff indicated he would not go there as he had been 
there some years before and even though he had reduced his weight 
from 140 kgs to 110kgs he had not felt better.  In the course of another 
referral to a Dr. Yates respiratory physician she too had referred the 
Plaintiff to the obesity clinic and he again had informed her that he did 
not intend going.   

11. The Plaintiff’s case was brought primarily on the basis that Dr 
Varipatis had failed to refer the Plaintiff to a bariatric surgeon for 
consideration of his suitability for banding surgery by 30 July 1998.  At 

																																																								
4	Almario	v	Varipatis	High	Court	Transcript	of	Special	Leave	Application	16	
August	2013	Sydney,	Mr	DF	Jackson	QC	for	the	Appellant.	



trial the judge found that Dr. Varipatis owed a duty to so refer and the 
failure to refer was a causative factor of the Plaintiff’s subsequent 
development of terminal liver cancer. 
 

12. Dr. Varipatis appealed and was successful in the NSWCA. 
 

13. The first issue the Plaintiff raised was that faced with a patient who 
had refused to commence weight loss or attend at an anti-obesity clinic 
then his treating general practitioner should have sought to re-refer the 
Plaintiff.  The Court of Appeal stated categorically that in light of the 
Plaintiff’s repeated refusals to attend at an anti–obesity clinic: “The duty 
of care stopped short of requiring an exercise in futility.”5 

 
14. The Plaintiff then argued that if the treating doctor did not have a duty 

of re-referral then he ought to have considered other options for a 
patient such as the Plaintiff who was adverse to undergoing a weight 
loss program.  The Plaintiff nominated the other option as being 
referral to a bariatric surgeon for consideration of gastric banding 
surgery to ensure weight loss.  The trial judge accepted this argument. 
 

15. The NSW Court of Appeal were critical of the trial judge for making 
one central finding as to the state of the medical knowledge regarding 
the referral of patient’s, such as Mr. Almario, to a bariatric surgeon in 
1998.  To assess this evidence the trial judge had a “hot tub” of 4 expert 
general practitioners in court to answer his questions.6 Specifically he 
asked them whether a general practitioner faced with a recalcitrant 
patient, such as the Plaintiff, in 1998 would reasonably have 
considered referral to a bariatric surgeon. Despite the fact that 3 of the 
4 experts all opined that bariatric referral was not what a reasonable 
medical practitioner would consider in 1998 the trial judge accepted 
the evidence of the fourth to find such a referral should have been 
made.  The NSW Court of Appeal was critical of that acceptance, 

																																																								
5	Varipatis	v	Almario	[2013]	NSWCA	at	[38]	
6	Varipatis	v	Almario	[2013]	NSWCA	76	at	[41-59]	



particularly because it was expressed by the expert in such guarded 
terms. 

 
16. Mr. Almario was not successful in his Special Leave application. 

 
RASMUSSEN V SOUTH WESTERN SYDNEY LOCAL HEALTH 
DISTRICT [2013] NSWSC 656 

 
17. The Plaintiff suffered psychiatric injury as a result of the death of her 

newborn child.  The hospital defendant admitted liability.  The only 
issue was quantum.  An award of 40% of the worst case was made ie 
$214,000 for non-economic loss. 
 
WINGFOOT AUSTRALIA PARTNERS PTY LTD & ANOR V EYUP 
KOCAK & ORS [2013] HCA 43 
 
COLQUHUON & ORS V CAPITAL RADIOLOGY [2013] VSCA 48  
 

18. Both the above cases deal with an emerging battleground in medical 
law: the Medical Panel.  The importance of each case lies not in its facts 
but in the various court pronouncements about the obligations on 
Medical Panels and the effect of their decisions. 
 

19. The decision in Kocak arises from a workplace accident.  Kocak had 
hurt himself at work, in 1996.  On his version of events after an initial 
flare-up it settled down but flared up in a major way in May 2009.  The 
Plaintiff sought to link the two events: 1996 and 2009.  He put in a 
Workcover claim which was rejected.  He started Magistrates Court 
proceedings.  At that point the issue of whether the 1996 and 2009 
injuris were linked was referred to the Medical Panel.  The Medical 
Panel answered “No” to that question. When the Medical Panel 
Opinion was returned to the Court the parties by consent agreed that 



the worker’s proceedings ought to be dismissed as the Opinion had to 
be applied.7  

 
20. Meanwhile the worker had started his serious injury proceedings in 

the County Court.  The VWA argued that the Medical Panel Opinion 
from the Magistrates Court was binding on the County Court: that the 
1996 and 2009 injuries could not be linked and therefore the 2009 injury 
did not arise out of or in the course of the workers employment.  In 
response the worker sought to overturn the Medical Panel Opinion by 
reason of an attack, under Order 56 of the Supreme Court Rules, 
primarily on the basis that the Medical Panel’s reasons were 
inadequate in that they hadn’t shown why they disregarded the 
Plaintiff’s expert neurosurgical opinions.  It was an attack on Reasons. 

 
21. By the time of the Court of Appeal the VWA had stunningly changed 

its position and argued that the Medical Panel Opinion did not bind 
the County Court.  The issue between the parties came down to: 
 

(a) What was the quality of the reasons the Medical Panel had to 
provide; 

(b) What happens if the Medical Panel provides reasons which 
are deficient?  Does the Court order further reasons or quash 
the opinion itself and send the entire thing back to the 
Medical Panel? 
 

22. Passing over what the Court of Appeal said the High Court answered 
the questions in the following manner: 

 
(a) The Medical Panel, in Accident Compensation Act matters 

must provide reasons “…adequate to enable a Court to see 
whether the decision does or does not involve any error of law”.8  
The reasons must “…explain the actual path of reasoning by 
which the Medical Panel in fact arrived at the opinion the 

																																																								
7	Accident	Compensation	Act	1985	(Vic)	s.68(4).	
8	Kocak	at	[49]	citing	from	the	Administrative	Law	Act	1978	(Vic)	s.	8.	



Medical Panel in fact formed on the medical question referred 
to it.”9 

(b) As to the effect of a failure to meet the standard of 
reasons required the High Court stated: “…that failure of 
reasons given by a Medical Panel to comply with the statutory 
standard is now an error of law on the face of the record of the 
opinion of the Medical Panel, so that an order in the nature of 
certiorari is now available to remove the legal consequences of 
an opinion for which non – compliant reasons were given 
without the party seeking that order needing to rely on the 
statutory remedy provided by s. 8(4) of the Administrative Law 
Act.” 
 

23. The effect of this decision however is confined to those matters arising 
under the Accident Compensation Act.  As the High Court has said 
there is no principle of common law that requires the Medical Panel to 
give reasons.  The obligation to give reasons arises only by reason of 
statute.  However once the statute obliges reasons then a failure to 
provide adequate reasons becomes error of law on the face of the 
record susceptible to an order for certiorari to quash the whole opinion 
and start again. 

24. This then leads to the current issue in the Special Leave application 
before the High Court in Colquhuon.   
 

25. “On 7 April 2008, Mr William Colquhoun attended the Williamstown 
Hospital for the purpose of a radiological investigation. In the course of that 
investigation Mr Colquhoun fell from a hospital trolley to the ground, striking 
his head and fracturing the neck of his left femur necessitating hip replacement 
surgery. Following the surgery, Mr Colquhoun suffered vascular dementia 

and was placed in a nursing home, where he suffered a series of strokes. 
He died on 16 June 2009 after suffering a major stroke.”10 

 

																																																								
9	Kocak	at	[55]	
10	Taken	from	Osborn	J’s	summation	of	the	facts	in	Georgiou	&	Ors	v	Capitol	
Raidiology	&	Ors	[2011]	VSC	158	



26. As a result of the death of Mr. Colquhoun 4 members of his family 
sought to bring claims for non economic loss damages against the 
medical provider arising from their psychiatric injuries.  To be entitled 
to obtain such damages however the Plaintiffs had to demonstrate that 
they had a “significant injury” within he meaning of the Wrongs Act.  
After referral of each of the claimants to the Medical Panel the Medical 
Panel conducted examinations and provided its opinion as well as a set 
of reasons.  In each case the Medical Panel found that the claimant did 
not satisfy the threshold level. 

 
27. In each case the claimant then instituted a challenge to the Medical 

Panel’s Opinion arguing that the Medical Panel, inter alia, had 
provided reasons which were inadequate and that as such the opinion 
itself had to be quashed and sent back to the Medical Panel for re-
hearing in its entiriety. 

 
28. The Victorian Court of Appeal disagreed.  It said that there is no 

obligation on a Medical Panel to provide reasons.  If the Medical Panel 
chooses to provide reasons then that is a matter for them – unless they 
receive a specific request pursuant to s. 8 of the Administrative Law 
Act.  However if a Medical Panel provides reasons, whether in 
response to a s. 8 Administrative Law Act request or of its own motion, 
any inadequacy in the reasons will not result in a quashing of the 
opinion.   

 
29. The 4 Plaintiffs have sought Special Leave.  There is no date listed for 

hearing. 
 

30. The law in relation to Medical Panels in Victoria is in something of a 
state of flux.  Until there is resolution of the Special Leave in 
Colquhuon there are different sets of rules governing the effect of a 
Plaintiff being able to demonstrate an inadequacy in the reasons of a 
Medical Panel. 
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